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Court of Appeals of the District of Columbia 


No. 4878. 

Lewis L. Brown, Appellant, 

vs. 

The United States. 


a Supreme Court of the District of Columbia.! 

I 

, I 

Criminal, No. 46944. 

! 

United States, Plaintiff, 
vs. 

Robert Lewis, Lewis L. Brown, Defendants. 

United States of America, 

District of Columbia, ss: \ 

Be it remembered, That in the Supreme Court bf the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the abojve-en- 
titled cause, to wit: 

1 Indictment. 


Filed in Open Court May 2, 1928. 

In the Supreme Court of the District of Columbia, Hplding 
a Criminal Term, April Term. A. D. 1928. 

District of Columbia, ss: 

The Grand Jurors of the United States of America, in 
and for the District of Columbia aforesaid, upon their 
oath, do present: 

1—4878a 
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LEWIS L. BROWN VS. THE UNITED STATES. 


That one Robert Lewis and one Lewis L. Brown, each 
late of the District of Columbia aforesaid, on to wit, the 
first dav of Januarv, in the rear of our Lord one thousand 
nine hundred and twenty-eight, and continuously from that 
day to the day of the finding of this indictment, and at the 
District of Columbia aforesaid, feloniously and unlawfully 
did set up and keep a certain gaming table for the purpose 
of gaming, that is to say, for the purpose of betting and 
wagering money and property upon the results of horse 
races; against the form of the statute in such case made 
and provided, and against the peace and government of 
the said United States.. 

Second Count. And the Grand Jurors aforesaid, upon 
their oath aforesaid, do further present: 

That the said Robert Lewis and the said Lewis L. Brown, 
on, to wit, the first day of January, in the year of our Lord 
one thousand nine hundred and twenty-eight, and continu- 
ously from that dav to the dav of the finding of this indict- 
ment, and at the District of Columbia aforesaid, 
2 feloniously and unlawfully did set up and keep a 
certain gambling device, adapted, devised and de¬ 
signed for the purpose of playing games of chance for 
money and property, to wit, games of betting and wager¬ 
ing money and property, upon the results of horse races; 
against the form of the statute in such case made and pro¬ 
vided, and against the peace and government of the said 
L T nited States. 

Third Count. And the Grand Jurors aforesaid, upon 
their oath aforesaid, do further present: 

That the said Robert Lewis and the said Lewis L. Brown, 
on, to wit, the first day of January, in the year of our Lord 
one thousand nine hundred and twenty-eight, and continu¬ 
ously from that day to the day of the finding of this indict¬ 
ment, and at the District of Columbia aforesaid, feloniously 
and unlawfully did set up and keep a certain place for the 
purpose of gaming, that is to say, for the purpose of betting 
and wagering of money and property upon the results of 
horse races; against the form of the statute in such case 
made and provided, and against the peace and government 
of the said United States. 

Fourth Count. And the Grand Jurors aforesaid, upon 
their oath aforesaid, do further present: 




LEWIS L. BROWN VS. THE UNITED STATES. 


3 


That the said Robert Lewis and the said Lewis L. Brown, 
on, to wit, the first day of January, in the year of our Lord 
one thousand nine hundred and twenty-eight, and continu¬ 
ously from that dav to the dav of the finding of this; indict- 
ment, and at the District of Columbia aforesaid, in a certain 
house, building and premises, the said house, building and 
premises then and there being in the possession and 

3 under the control of the said Robert Lewis gnd the 
said Lewis L. Brown, unlawfully did knowingly per¬ 
mit to be set up and used, a certain gaming table for the 
purpose of gaming, at which there were bet and wagered 
money and other things, that- is to say, for the purpose of 
betting and wagering money and property upon the results 
of horse races; against the form of the statute in such case 
made and provided, and against the peace and government 
of the said United States. 

Fifth Count. And the Grand Jurors aforesaid, upofi their 
oath aforesaid, do further present: 

That the said Robert Lewis and the said Lewis L. Brown, 
on, to wit, the third day of April, in the year of our Lord 
one thousand nine hundred and twenty-eight, and at the 
District of Columbia aforesaid, did unlawfully bet and 
gamble and wager money upon the result of a race of 
horses, that is to say, that the said Robert Lewis apd the 
said Lewis L. Brown, then and there unlawfully did bet 
and gamble and wager a certain sum of money, to wiit, one 
dollar, with a certain other person, to wit, one HaCry B. 
Mingo, on the result of a certain horse race; against the 
form of the statute in such case made and provided, and 
against the peace and government of the said United States. 

Sixth Count. And the Grand Jurors aforesaid, upon their 
oath aforesaid, do further present: 

That the said Robert Lewis and the said Lewis L. Brown, 
on, to wit, the sixth day of April, in the year of our Lord 
one thousand nine hundred and twenty-eight, and at 

4 the District of Columbia aforesaid, did unlawfully 
bet and gamble and wager money upon the result of 

a race of horses, that is to say, that the said Robert Lewis 
and the said Lewis L. Brown, then and there unlawfully did 
bet and gamble and wager a certain sum of money, to wit, 
one dollar, with a certain other person, to wit, one Harry 
B. Mingo, on the result of a certain horse race; against the 
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LEWIS L. BLOWS’ VS. THE UNITED STATES. 


form of tlie statute in sucli case made and provided, and 
against the peace and government of the said United States. 

LEO A. ROVER, 

Attorney of the United States in 
and for the District of Columbia. 

(Endorsed:) Criminal Xo. 46944. United States vs. 
Robert Lewis, Levis L. Brown. Violation of Section 865, 
D. C. Code. Witnesses: Harry B. Mingo, Oscar J. Letter- 
man M. P. A true bill: Martin R. West, Foreman. 

5 Supreme Court of the District of Columbia. 

Saturday, May 5", A. D. 1928. 

The Court resumes its session pursuant to adjournment: 
Mr. Justice Siddons, presiding. 

#*####♦ 

Come as well the Attorney of the United States, as the 
defendants in proper person, according to their recogni¬ 
zances and by their attorney B. Emerson, Jr. Esquire; 
whereupon each defendant being arraigned upon the indict¬ 
ment the reading whereof he specifically waives, each pleads 
not guilty thereto, and for trial puts himself upon the 
country and the Attorney of the United States doth the 
like. 

Tuesday, May 22", A. D. 1928. 

The Court resumes its session pursuant to adjournment: 
Mr. Justice Siddons, presiding. 

****### 

Come again the parties aforesaid, in manner as aforesaid, 
and the same jury that was respited yesterday; whereupon 
the said jury upon their oath say that the defendant Lewis 
is not guilty and that the defendant Brown is guilty as to 
the first, second, third, fourth and sixth counts of the in¬ 
dictment and not guilty as to the fifth count of the indict¬ 
ment ; whereupon upon motion of the defendant Brown by 
his attorney B. Emerson, Jr. Esquire, the said jury are 
polled and each and every member thereof upon his oath 
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! 

says that the defendant Brown is guilty as to the 

6 first, second, third, fourth and sixth counts of the 
indictment and not guilty as to the fifth count of the 

indictment; and thereupon it is considered by the Court 
that the defendant Lewis go thereof without day and the 
defendant Brown go thereof without day as to tjhe fifth 
count of the indictment; whereupon the defendant; Brown 
is committed to the Washington Asylum and Jail; and 
thereupon the Court fixes the amount of bond for sentence 
as to the defendant Brown at Three Thousand ($3,000) 
Dollars; whereupon the defendant Brown enters j into a 
recognizance in the sum of Three Thousand Dollars with 
M. S. Kronheim as surety, to appear before this Court from 
day to day during the present and subsequent terms thereof, 
to hear and receive the sentence of the Court to be pro¬ 
nounced when required, and not to depart the Court without 
leave. 

i 

i 

Motion for New Trial. 

\ 

\ 

Filed Mav 26, 1928. ! 

j 

****** #1 

Now comes the defendant, Louis L. Brown, by his at¬ 
torney, Bertrand Emerson, Jr., and hereby moves the Court 
to set aside the verdict of the .jury returned herein and grant 
him a new trial, for the following reasons: 

1. That the verdict is contrary to the evidence. I 

2. That the Court erred in the reception of evidence over 
the objection and exception of defendant. 

3. That the Court erred in refusing to admit testimony 
offered by the defendant, to which action of the Court de¬ 
fendant excepted. 

4. That the Court erred in refusing to grant, either as 

offered or in substance, prayers submitted by the de- 

7 fendant. | 

5. Because of newly discovered evidence,; more 
fully set forth in affidavits attached hereto and prated to 
be read as a part hereof. 

6. And for other reasons. 

BERTRAND EMERSON, Jr. j 
Attorney for Defendant Louis L. Brawn, 
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LEWIS L. BROWN VS. THE UNITED STATES. 


Affidavit of Louis L. Brown in Support of Motion. 
******* 


District of Columbia, ss: 

Louis L. Brown, being first duly sworn, on oath deposes 
and says that he is the defendant named in the above styled 
cause, and has personal knowledge of the matters and 
things hereinafter stated; that since the date of his arrest 
for the alleged offenses resulting in the indictment returned 
herein he has made every effort, by inquiry and otherwise, 
to determine whether or not the witness Harry B. Mingo 
had ever been either arrested or convicted of any criminal 
offense; that the only information he could obtain was that 
the said witness had never either been arrested or con¬ 
victed of any crime; that the inquires made by defendant 
involved the questioning of more than twenty or thirty per¬ 
sons; that the only information affiant was able to obtain 
was communicated to him the day after the verdict of the 
Jury was returned in the above styled cause when he was 
informed and therefore believes and avers that the witness 
Harry B. Mingo was convicted on July 10, 1919 of the 
offense of bigamy, for which offense the said Mingo re¬ 
ceived and served a sentence of two years in the peniten¬ 
tiary growing out of Criminal case No. 34,882, in the 
8 Supreme Court of the District of Columbia, the rec¬ 
ords of which said case are prayed to be read as a 
part hereof. 

LOUIS L. BROWN. 

Subscribed and sworn to before me this 25th day of May, 
1928. 

[seal.] i JAMES FRANCIS HUGHES, 

Notary Public, D. C. 

Affidavit of John J. Sirica. 

******* 

District of Columbia, ss: 

John J. Sirica, being first duly sworn, on oath deposes 
and says that he is a member of the Bar of the District 
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of Columbia; that he is informed and believes, and there¬ 
fore avers that the Harry B. Mingo defendant in case No. 
34,882, in the Supreme Court of the District of Columbia, 
convicted of bigamy, is the same Harry B. Mingo who tes¬ 
tified for the prosecution in the above-styled cause. | 

JOHN J. SIRICA. 

Subscribed and sworn to before me this 26th day of May, 
1928 

" [seal.] WILLIAM C. ASHFORD, 

Notary Public, D. C. 

Supreme Court of the District of Columbia! 

Thursday, June 14", A. D. j.928. 

The Court resumes its session pursuant to adjourhment: 
Mr. Justice Siddons, presiding. 

I 

* * * * * • • 

i 

Come as well the Attorney of the United States, 
9 as the defendant by his attorney B. Emerson, Jr. 

Esquire; and thereupon the defendant’s motion for 
a new trial coming on to be heard, after argument jby the 
counsel is by the Court overruled, to which action of the 
Court the defendant by his attorneys prays an exception 
is noted. 

Supreme Court of the District of Columbia.; 

Thursday, June 21", A. D. 1928. 

The Court resumes its session pursuant to adjourhment: 
Mr. Justice Siddons, presiding. 

*######! 

Come as well the Attorney of the United States, las the 
defendant in proper person, according to his recoghizance 
and by his attorney B. Emerson, Jr. Esquire; and there¬ 
upon it is demanded of the defendant what further he; has to 
say why the sentence of the law should not be pronounced 
against him and he says nothing except as he has already 
said; whereupon it is considered by the Court that for his 
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said offense the said defendant be imprisoned in the Peni¬ 
tentiary as designated by the Attorney General of the 
United States for the period of One (1) Year and Six (6) 
Months, to take effect from and including the date of arrival 
of said defendant at said Penitentary; and thereupon the 
defendant by his atttomey notes an appeal to the Court of 
Appeals of the District of Columbia, from the judgment of 
the Court in this case; whereupon the court fixes the amount 
of bond for costs on appeal at One Hundred Dollars or 
Fifty Dollars in cash, and the bond for the appearance of 
of the defendant at Three Thousand Dollars ($3,000.); 
whereupon the defendant enters into a recognizance in the 
sum of Three Thousand Dollars with M. S. Kron- 
10 heim as surety, to forthwith surrender himself to 
the custody of the Marshal of the District to be dealt 
with and proceeded against according to law in case the 
judgment appealed from shall be affirmed, or the appeal 
for any cause dismissed, or the judgment be reversed and 
a new trial ordered, or if he, the said defendant, depart 
the Court without leave. 

Memoranda. 

July 16, 1928.—Fifty Dollars ($50) cash deposited as 
Cost Bond on Appeal. 

Bill of Exceptions—filed. 

Designation of Record. 

Filed July 16, 1928. 

******* 


The clerk will please make up the record for the Court 
of Appeals, to consist of the following: 

1. The indictment. 

2. The plea. 

3. Verdict of the jury. 

4. Motion for a new trial, supporting affidavits, and ex¬ 
ception noted to this action of the Court. 

5. The judgment. 

6. The cost bond. 

7. Order making bill of exceptions part of record. 
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8. Bill of Exceptions. 

9. Assignment of errors. 

10. This designation. 

BERTRAND EMERSON, Jr., 

Attorney for Defendant. 

11 Memoranda 

September 28, 1928.—Time for signing Bill of Excep¬ 
tions continued until October 11, 1928. 

October 11, 1928.—Time for signing Bill of Exceptions 
continued until October 18, 1928. 

October 18, 1928.—Time for signing Bill of Exceptions 
continued until October 25, 1928. j 

October 23, 1928.—Order extending time for filing record 
in Court of Appeals to and including November 20, 1928. 

October 25, 1928.—Time for signing Bill of Exceptions 
continued until November 17, 1928. 

Assignments of Error. 

Filed Jul. 16, 1928. 

******!* 

The defendant hereby assigns as error, to be prosecuted 
on appeal in the above-styled cause, the following: 

1. The action of the Court in permitting the witness 
Burke to testify to conversations had by him with in¬ 
dividuals, when it was not shown that such cofiversa- 

12 tions were in the hearing or presence of defendant. 

2. The action of the Court in receiving in evidence 
certain slips over the objection of defendant that thgy had 
been illegally seized. 

3. The refusal of the Court to grant defendant’s prayer 
number 1, either as requested or in substance. 

4. The refusal of the Court to grant defendant’s prayer 
number 4, either as requested or in substance. 

5. The refusal of the Court to grant defendant’s prayer 
number 6, either as requested or in substance. 

6. The refusal of the Court to grant defendant’s motion 
for a new trial. 

B. EMERSON, Jr. 

Attorney for Defendant. 
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Service of copv of foregoing acknowledged: 

J. V. CONNOLLY, 

Asst. U. S. Attorney. 

13 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia-, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 12, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 46944 Criminal, wherein United 
States is Plaintiff and Robert Lewis and Lewis L. Brown 
are Defendants, as the same remains upon the files and of 
record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 19th day of November, 1928. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 


14 Filed Jul. 16, 1928. 

In the Supreme Court of the District of Columbia. 


No. 46944. 
United States, 


vs. 

Lewis L. Brown, Defendant. 

Leo A. Rover, Esq., United States Attorney in and for 
the District of Columbia: 

Please take notice that the attached bill of exceptions 
will be called to the attention of, and submitted to the 
Court, on August 17, 1928, at 10 o’clock a. m., or as soon 
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thereafter as counsel ca;i be heard, for the purpose qf hav¬ 
ing the same signed and sealed by the Court. 

B. EMERSON, Jr., 
Attorney for Defendant. 

Service of the foregoing notice, and copy of said bill of 
exceptions acknowledged, this 16th day of Julv, 19128. 

J. V. CONNOLLY’ 

Asst. U. S. Attorney. 

15 In the Supreme Court of the District of Columbia 

No. 46,944. 

I 

i 

i 

United States 
vs. 

! 

Lewis L. Brown. 

Bill of Exceptions. 

Be it remembered at the trial of this case, before Mr. 
Justice Siddons and a jury duly empanelled and sworn to 
try the issues herein, which trial began May 21, 1928, and 
thereafter was further proceeded with, and wherein Wil¬ 
liam H. Collins, Esquire, Assistant United States Attorney, 
appeared as counsel for the Government, and Bertrand 
Emerson, Jr., Esquire, appeared as counsel for the de¬ 
fendant, the following proceedings were had: 

Witness H. B. Mingo, being first duly sworn, on oath 
testified that on April 3, 1928, lie went to premises 2011 
Georgia Avenue, Northwest, and there made a bet of one 
dollar on a certain horse to run that day in a horse race 
at the Bowie race track, Bowie, Maryland, named 
“Tester”; that there were 15 or 18 people in the premises; 
4 to 5 pool tables; a cigar store; fruit stands; and one 
telephone, which the defendant Brown had in his hand; that 
on the 6th day of April he saw the officers, who v r ere at the 
time of his testifying in the witness room, and that $2.00 
was given him; that on this day he gave a dollar bill 

16 to the defendant Brown as a bet on a horse race, for 
which he received a slip with a number on it; that 
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he remained in the place playing pool, and while there saw 
other persons making bets with the defendant Brown. 

William Burke, being first duly sworn, on oath testified 
in substance as follows: 

That on April 6, 1928, he took the number of a certain 
one dollar bill, which was thereupon given to the witness 
Mingo; that, in execution of a warrant for the arrest of 
the defendant, he and the other officers entered premises 
2611 Georgia Avenue, N. W., where they entered reinforced 
doors, on one of which was an electric lock and a peep hole; 
that the defendant Brown was behind the counter and 
stated that he would answer any questions the officers 
wanted to ask him. Over the objection and exception of 
defendant, witness Burke was permitted to testify to a con¬ 
versation which he had in the room with men he saw there, 
in which they stated, slips the witness Burke took from 
them were for bets made on horse races. There was no 
testimony that the witness Brown could, or did, hear this 
conversation. Counsel for defendant thereupon made a 
motion that this testimony be stricken out on the ground 
that it was not shown to have taken place in the hearing of 
the defendant Brown; which motion was denied, and ex¬ 
ception to the action of the Court noted. 

17 Sergeant Letterman, being first duly sworn, on 
oath testified in substance as follows: 

That on the 6th day of April, 1928, he entered premises 
2611 Georgia Avenue, and found there substantially as has 
been testified to by the preceding witnesses. 

Police Officers Cox and McCarren, after being first duly 
sworn, testified in substance, that they identified certain 
numbered slips, some 40 or 50 in numbers, as having been 
found by them in premises 2611 Georgia Avenue on April 
6,1928. The said slips were thereupon offered in evidence, 
and received over the objection and exception of counsel 
for the defendant, said objection and exception being based 
on the ground that there was no authority in law for their 
seizure, and that nothing was shown to connect them with 
the defendants on trial. 

Whereupon the Government announced its case as closed. 
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The defendant Lewis L. Brown, being first duly 
sworn, testified that he was at premises 2611 Georgia Ave¬ 
nue, N. W., on April 6, 1928; that he never on that, or any 
other day, accepted a bet from the witness Mingo, or any 
other person; that premises 2611 Georgia Avenue, jN. W., 
were occupied by the “Up and Up Club,” a body cor¬ 
porate ; that he never at any time set up there, con- 

18 nived at, assisted or abetted in the setting up of a 
gaming table. 

Whereupon counsel for defendant announced its case as 
being closed. 

The defendant thereupon submitted the following instruc¬ 
tions, which were refused by the Court, and exception to 
this action of the Court duly noted by counsel for defend¬ 
ant. 

Defendants’ Prayer No. 1. 

The jury are instructed that in cases of this character all 
of the evidence should be carefully weighed, and if after 
weighing all of the evidence in the case there is ahy rea¬ 
sonable doubt .as to the guilt of the accused it should be 
resolved in their favor. 

Defendants’ Prayer No. 4. 

The Court instructs the jury that in this case the law 
raises no presumption against the defendants, but that the 
presumption of law is in favor of the innocence of the de¬ 
fendants and in order to convict them of the crime alleged 
in the indictment, every material fact to constitute such 
crime must be proved beyond a reasonable doubt; and if 
the jury entertain any reasonable doubt upon any single 
fact or element necessary to constitute the crime, it ijs their 
duty to give the defendants the benefit of such doubt and 
render a verdict of Not Guilty. 

19 Defendants’ Prayer No. 6. 

The Court instructs the jury that up the trial of a crimi¬ 
nal case, by a jury, the law contemplates the concurrence of 
twelve minds in the conclusion of guilt before a conviction 
can be had. Each individual juror must be satisfied be- 
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yond a reasonable doubt of the defendants’ guilt before he 
can, under his oath, consent to a verdict of guilty. Each 
juror should feel the responsibility resting upon his as a 
member of the jury, and should realize that his own mind 
must be convinced bevond a reasonable doubt of the de- 
fendants’ guilt before he can consent to a verdict of Guilty. 
Therefore, if any individual member of the jury, after hav¬ 
ing consultation with his fellow jurors should entertain 
such reasonable doubt of defendants’ guilt, it is his duty 
not to surrender his own conviction simply because the 
balance of the jury may entertain different convictions. 

After argument by counsel for the defendant, the Court 
charged the jury, but did not charge the jury either in sub¬ 
stance or as requested in defendants’ Prayers’ 1, 4 and 6. 

Thereafter the jury returned a verdict, finding the de¬ 
fendant not guilty as to the 5th count, but guilty as to the 
first, second, third, fourth and sixth counts of the indict¬ 
ment herein. 

Thereafter a motion for a new trial was filed by 
20 counsel for the defendant, with supporting affi¬ 
davits; which motion was overruled on June 14, 
1928, and exception to the action of the Court in overruling 
such motion duly noted by counsel for defendant. 

Whereupon the defendant, on June 21, 1928, was sen¬ 
tenced to serve a term of one year and six months in the 
penitentiary 

The foregoing is the substance of all testimony bearing 
upon the exceptions herein reserved on behalf of the de¬ 
fendant. 

And as if all of said exceptions were duly noted and al¬ 
lowed as aforesaid, and duly entered upon the minutes of 
the Court before the jury required to consider of its ver¬ 
dict, and because the matters and things herein recited are 
not matters of record, in order to make the same a part of 
the record herein; which is hereby ordered so that the de¬ 
fendant may have his case received on appeal, the defend¬ 
ant, by his Attorney, moves the Court to sign and seal this, 
his Bill of Exceptions, to have the same force and effect as 
if each and everyone of said exceptions had been separately 
signed and sealed; which motion is granted by the Court. 
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And thereupon the defendant tenders this, his Bill of Ex¬ 
ceptions, .and requests the Court to sign and seal the same, 
which is accordingly done nunc pro tunc, this — day 
21 of November 19, 1928. 

WALTER I. McCOY, j 

Chief Justice. 

Approved: 

WILLIAM H. COLLINS, j 

Asst. XJ. S. Attorney. 

B. EMERSON, Jr., 

Atty. for Deft. \ 

[Endorsed:] Supreme Court, D. C. No. 46,944. tJnited 
States vs. Lewis L. Brown. Bill of Exceptions. Bertrand 
Emerson, Jr., Attorney and Counsellor at Law, 406! Fifth 
Street Northwest, Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4878. Lewis L. Brown, appellant, vs. The United 
States. Court of Appeals, District of Columbia. Filed 
Nov. 20, 1928. Henry W. Hodges, clerk. 
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Addition to Record per Stipulation of Counsel. 


Court of Appeals of the District of Columbia 

JANUARY TERM, 1929 

No. 4878. 

I 

I 

LEWIS L. BROWN, APPELLANT, | 

vs. 

UNITED STATES. j 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


FILED FEBRUARY 11, 1929. 

Addition to Record per Stipulation of Counsel. 

Court of Appeals of the District of Columbia, October 

Term, 1928. 

No. 4878 

i 

i 

Lewis L. Brown, Appellant, 

vs. 

The United States. 

Appeal from the Supreme Court of the District of 

Columbia. 

i 

It is stipulated by counsel for the respective parties in 
the above entitled cause, that the matter hereto annexed 
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shall be made a part of the record in said cause, it having 
been omitted inadvertently when the record was prepared. 

BERTRAND EMERSON, Jr., 

Attorney for Appellant, 

LEO A. ROVER, 

United States Attorney, 
WILLIAM H. COLLINS, 

Assistant United States Attorney, 

Attorneys for Appellee. 

B. EMERSON, Jr., 

Atty. for Appellant. 

Court of Appeals of the District of Columbia, October 

Term, 1928. 

No. 4878. 

Lewis L. Brows, Appellant, 

vs. 

United States, Appellee. 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict of Columbia, at the times herebefore mentioned, the 
following additional proceeding was had in the above en¬ 
titled cause, to wit: 

On page 12, line 19, of the original printed transcript of 
record, and after the word “conversations” insert the fol¬ 
lowing : 

Witness also testified that the conversations took place in 
the presence of one of the defendants but did not remember 
which one. 

Witness further testified that the marked money which 
had been given to witness Mingo was found in possession 
of the defendant Brown. 

[Endorsed:] Supreme Court, D. C. No. 46,944, United 
States vs. Lewis L. Brown. Bill of Exceptions. Additions 
to record per stipulation of counsel. Court of Appeals, 
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District of Columbia. Filed - —, -. Henry W. 

Hodges, clerk. 

[Endorsed:] No. 4878. Lewis L. Brown, appellant, vs. 
United States. Addition to Record per stipulation of coun¬ 
sel. Court of Appeals, District of Columbia. Filedl Feb. 
11,1929. Henry W. Hodges, clerk. 
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HISTORY OF THE CASE 

I 

The defendant, Lewis L. Brown, was tried in the; 
lower court upon an indictment charging him and one 
Robert Lewis in six counts with, one, setting up a 
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gaming table, two, setting up and keeping a gambling 
deviee, three, setting up and keeping a place for the 
purpose of gaming, four, being in the possession of 
a gaming table, five, betting a certain sum of money 
on a result of a horse race, six, betting a certain sum 
of money on a result of one other horse race. 

The evidence offered on behalf of the prosecution 
tended to show that one H. B. Mingo, on the 3rd day 
of April, 1928, made a bet of one dollar ($1.00) at 
premises 2611 Georgia Avenue Northwest, with the de¬ 
fendant, at a place where there were fifteen or eighteen 
people, four or five pool tables, and a cigar store, fruit 
stands, and one telephone; and, that on the 6th day 
of April, with two dollars ($2.00) given him by the 
officers then in the witness room, he gave a dollar bill 
to the defendant Brown for which he received a slip, 
and while there saw other persons making bets with 
the defendant Brown. 

Officers Burke, Letterman, Cox and MeCarren testi¬ 
fied in substance that in executing a warrant for the 
arrest of the defendant, they entered premises 2611 
Georgia Avenue Northwest, through re-enforced doors, 
upon one of which was an electric lock and peep hole; 
that Brown was behind the counter and said that he 
would answer any questions the officers wanted to ask 
him. Over the objection and exception of defendant, 
the witness Burke was permitted to testify to a con¬ 
versation which he had in the room with men he saw 
there, in which they stated slips the witness Burke took 
from them were for bets made on horse races. Burke 

stated that one of the defendants was present, but that 
he did not remember which one. Officers Cox and Me- 


Carren testified that at the premises in question they 
recovered some forty or fifty numbered slips, which 
were received in evidence over the objection and excep¬ 
tion of counsel for defendant. 

The defandant, in his behalf, testified that he never, 
on any day, did accept a bet from the witness Mingo; 
that the premises known as 2611 Georgia Avenue 
Northwest, were occupied by a club, which was a body 
corporate; that he never at any time set up there, con-1 
nived at, assisted or abetted in the setting up of a 
gaming table. 

The jury found the defendant Lewis not guilty and 
the defendant Brown guilty as to the first, second,; 
third, fourth and sixth counts of the indictment. A 
motion for a new trial was filed, supported by affidavits 
alleging after the return of the verdict by the jury 
that, in substance, though due diligence had been used, 
it was not until then that it was discovered that the 
witness Mingo had been convicted on July 10, 1919 
of the Offense of Bigamy, for which he was sentenced 
to serve a term of two years in the penitentiary in 
connection with Criminal Case No. 34882, in the Su¬ 
preme Court of the District of Columbia. This was 
supported by an affidavit alleging the said Mingo to 
be one and the same person. 


ASSIGNMENTS OF ERROR 

1. The action of the court in permitting the witness 
Burke to testify to conversations had by him with 
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individuals when it was not shown that such conversa¬ 
tions were in the hearing or presence of the defendant. 

3,4 and 5. The refusal of the court to grant defend¬ 
ant’s prayers numbered 1, 4 and 5, either as requested 
or in substance. 

6. The refusal of the court to grant defendant’s 
motion for a new trial. 


ARGUMENT 

1. The action of the court in permitting the witness 
Burke to testify to conversations had by individuals 
when it was not shown that such conversations were 
in the hearing or presence of the defendant. 

This evidence was clearly hearsay, or, at all events, 
it was not shown that it was not hearsay. Prompt ob¬ 
jection was made to its reception and it should have 
been excluded. 

That the court will not receive the testimony of a 
witness as to what some other person told him as evi¬ 
dence of the existence of the fact asserted would seem 
to be indicated by the opinion of the Court in the fol¬ 
lowing cases: 

Donnelly v. U. S., 228 U. S., 243 
Hopt v. Utah, 110 U. S., 574 
Feener v. U. S., 249 Fed., 425 
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Roseman v. Coppard, 228 Fed., 114 

Noble v. U. S., 190 Fed., 548, and eases cited in 
Yol. 22, Corpus Juris, pages 199, 200, 201, 202, 
203 and 204. j 

3, 4 and 5. The refusal of the court to grant defend¬ 
ant’s prayers numbered 1, 4 and 6, as submitted, 
clearly stated the law, but were refused by the court, 
and the court did not charge the jury either in sub¬ 
stance or as requested in said prayers. 

“Where proper request is made a part of the in-i 
struction which correctly propounds the law and is 
warranted by the evidence and pleadings in the case, 
and which has not already been covered in other in¬ 
structions, it is the duty of the court to give it, and 
the refusal thereof will constitute error.” 

People v. Bonier, 179 N. Y., 315 j 

Foster v. People, 50 N. Y., 598 

; 

People v. Rees, 268 Ill., 585 ! 

Commonwealth v. Maddocks, 207 Mass., 152 

i 

State v. DeGeralo, 83 N. J. L., 135 

State v. Boss worth, 170 Iowa, 329 j 

I 

People v. Williams, 6 Calif. A., 336. 

! 

| 

j 

6. The refusal of the court to grant defendant’s 
motion for a new trial. 

I 

! 

The affidavits issued in support of motion for a new 
trial, it is submitted, clearly indicated that the con-! 
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vietion of the witness Mingo of the crime of bigamy 
was not known to the defendant, though he had made 
diligent effort to ascertain information with respect 
thereto. The importance of the testimony of this wit¬ 
ness is obvious, and, it is submitted, that the refusal 
of the court to grant the motion of defendant for a 
new trial on the ground of newly discovered evidence is 
error. 

The admissibility of the fact of the conviction of a 
witness is clearly warranted by section 1067 of the 
Code, and while it is conceded that generally speaking 
the matter of granting a new trial because of newly 
discovered evidence is within the sound discretion of 
the trial court, it is submitted that the exercise of the 
discretion in this case was obviously abused to the 
prejudice of this defendant. 

For the foregoing reasons, it is respectfully sub¬ 
mitted, that the judgment of the lower court should 
be reversed. 


Bertrand Emerson, Jr., 
Attorney for Appellant. 
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In the Court of Appeals of the District 

of Columbia 

October Term, 1928 

No. 4878 | 

i 

Lewis L. Brown, appellant 

| 

United States, appellee j 

I 

l 

BRIEF 0H BEHALF OF APPELLEE 

STATEMENT OF CASE 

j 

The appellant in this cause was jointly charged 
with one Robert Lewis with certain violations of j 
the gaming laws of the District of Columbia. The 
indictment contained six counts, the first count I 
charging unlawful setting up and keeping of a j 
gaming table; the second count charging unlawful I 
setting up and keeping of a gambling device; the ! 
third count charging the unlawful keeping of a place 
for the purpose of gaming; the fourth count charg- j 
ing that having a certain premises in his posses¬ 
sion and under his control appellant did knowingly | 
permit same to be used for the purpose of gaming • 
the fifth and sixth counts charged specific bets on ; 

42214—29 (1) 
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a horse race on two different days. The different 
counts were drawn under Sections 865, 866, and 869 
of the District of Columbia Code. 

The evidence disclosed that on April 3,1928, and 
again on April 6,1928, the witness, Harry B. Mingo, 
went to premises 2011 Georgia Avenue Northwest, 
in this city, and there on each of those days placed 
with the appellant a bet on a horse race supposed 
to have been run on those respective dates. This 
witness in addition testified that on those two oc¬ 
casions when he went to the above premises to make 
the aforesaid bets, he saw a great many others pres¬ 
ent, many of whom he saw making bets on horse 
races with the appellant. The testimony further 
showed that the money which was used in making 
the bet had been given to Mingo by the police 
officers. 

On April 6,1928, shortly after the witness Mingo 
entered the above referred to premises and had 
placed his bet with the appellant, the police officers 
came in with a warrant and found Mingo therein 
and as well many others, including the appellant, 
who was behind the counter, and his codefendant; 
that to get into the room the officers had to go 
through heavily reinforced doors, one of which had 
an electrical lock arrangement and also a small 
peephole. 

The evidence also showed that the officers had 
conversations with the appellant and his codefend¬ 
ant, and with some of the others present in the same 
room, in the presence of one of the defendants. 
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There was in addition a large number of horse¬ 
race slips, taken from the premises, offered and 
received in evidence. 

The jury, after proper deliberation, convicted 
the appellant on all counts in the indictment, ex- j 
cept the fifth. | 

ARGUMENT | 

I 

There are six assignments of errors suggested 
by appellant, which will be treated in this brief 
in the same order followed in appellant’s brief. 

1 ! 

It is urged that the Court erred in permitting) 
the police officer to testify as to conversations had 
with individuals in the same room and in thel 

I 

presence of one of the defendants. The appellant! 
contends that this testimony was hearsay, but with¬ 
out foundation, because, as the record discloses, thd 
individuals were talked to in the room with appel¬ 
lant and his codefendant. The officer was not cer-i 

i 

tain as to which one of the defendants was standing 
in his immediate presence at the time, but there 
was no dispute of the fact that both were present 
in the one room at the same time and at about the 
time the appellant was behind the counter and inf 
dicating to the officers a willingness to talk. 

The cases cited by appellant under this assignf- 
ment have no application whatsoever, as a reading 
of each will disclose. In the case of Donnelly v. 
U. S., cited by appellant, the Supreme Court natu¬ 
rally said that an alleged extrajudicial confession of 
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a third person, since deceased, that he had com¬ 
mitted the murder with which defendant is charged, 
is inadmissible in evidence because it was hearsay. 

In Eopt v. Utah, 110 U. S. 574, also cited by 
appellant under this assignment, the Supreme 
Court again, as was to be expected, stated that the 
identification of the body was hearsay, because it 
was apparent from the doctor’s own testimony that 
he only knew whose body it was from sources of 
rumor. 

As to the remaining cases cited under this assign¬ 
ment there can be no dispute as to the hearsay 
principle announced, but the facts suggested in 
each of those cases do not in any wise conform to 
the facts in this ease. 

Appellee need cite no other cases in support of 
the trial justice in this case than the recent case of 
Earrod v. U. S., 29 F. (2) 454. 

The statements made in the Earrod case were 
under almost identical circumstances as in this case, 
and this Court stated, in its opinion, that the ad¬ 
mission of those statements was not error. 

But over and above the theory suggested in the 
Earrod case, the statements were admissible as 
part of the res justae, as disclosed in the few cases 
cited below and, as well, many more that could be 
cited. 

Snowden v. U. S., 2 App. D. C., 89. 

Blevins v. State, 85 So. 817, 204 Ala. 476. 

Eardin v. State, 72 So. 590,15 Ala., App. 1. 
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Fields v. State, 167 Pac. 344,13 Okl. C. E. 
731. 

Comm. v. Stallone, 126 Atl. 56, 281 Pa. 
41. 

People v. Mulvany, 121 N. E. 229 (III.). 

II 

Appellant, for reasons which are manifest of 
record, has not argued the second assignment, and 
for the same reasons appellee will not discuss that 
assignment. 

in, iv, v 

Appellant urges that the trial justice erred in 
refusing certain requested prayers. A reading of 
these prayers, however, discloses immediately why 
they were refused; but independent of that cause, 
this assignment should not be entertained for the 
reasons urged in the case of Harrod v. TJ. S., supra. 

The charge of the Court in this case is not in 
the record and it is not and can not be suggested 
that any exceptions were taken to the charge. This 
Court, in the Harrod case, supra, said: 

"We can not review these exceptions, for 
the reason that the general charge of the 
Court to the jury is not contained in the 
record, and non constat but that the sub¬ 
stance of the rejected request may have been 
given to the jury by the trial court in the 
general charge. There was no exception 
taken by defendant’s counsel to the general 
charge of the Court, and this Court is bound 
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to assume that the charge fully and cor¬ 
rectly instructed the jury upon the law of 
the case. 

VI 

There is no merit to appellant’s contention that 
the Court erred in refusing a new trial because of 
so-called newly discovered evidence. 

This Court will observe that the jury must have 
analyzed the evidence very carefully, as disclosed 
by the acquittal of appellant on the fifth count, 
wherein there was no corroboration of Mingo. 
Certainly, if the prior conviction had been shown, 
it would not have changed the situation any, be¬ 
cause it is apparent that the jury convicted on the 
other bet count because the officer’s testimony cor¬ 
roborated Mingo. 

Verdicts are not to be set aside because of the 
failure of defense to use all available evidence. 
The Court could not be charged with overlooking 
Mingo’s conviction, because surely that is not his 
function. The prosecutor was in no way bound to 
bring out the record, if he knew it, because to do so 
would be considered as an attempt to discredit his 
own witness; and it, therefore, follows that the 
burden in this regard was upon the defense and 
they can not now complain of their own laxity 
with reference to a matter of record. 

Appellant concedes in his brief that on the motion 
for a new trial this matter was addressed to the 
sound discretion of the trial justice and, surely, it 
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is absurd, in the face of the well-recognized law 
on the subject, which needs no citation, and in the 
light of the facts, to urge that the Court’s refusal 
amounted to an abuse of discretion. 

No error was committed in the trial of this ease, 
and appellee, therefore, urges that the judgment 
in this cause be affirmed. 

Respectfully, 

Leo A. Rover, 

United States Attorney. 
William H. Collins, 
Assistant United States Attorney. 


